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The operation of the laws governing Public
Private Partnerships (“PPP” s) has been a
subject of much discussion and contention
during the recent past given the exponential
interest in  the implementation of
infrastructure projects in Sri Lanka during the
last two decades. This article seeks to discuss
the regime of law applicable to PPPs with focus
on areas of contention which have resulted in
a dialogue on the necessity for reform in the
institutional and regulatory framework

governing PPPs.
1) What s a Public Private Partnership?

The PPP Knowledge Lab of the World Bank
Group defines Public Private Partnership as
"a long-term contract between a
private party and a government
entity, for providing a public asset or
service, in which the private party
bears significant risk and management
responsibility, and remuneration is
linked to performance". !

While there does not exist a universally
recognized definition of what a Public
Private Partnership is, the definition used
by the World Bank encapsulates the classic
model of the PPP structure. Public
procurement projects such as service
contracts or turnkey construction projects
nor the privatisation of public assets are
conventionally considered as PPPs. The
conventional understanding of PPPs is
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https://ppp.worldbank.org/public-private-
partnership/overview/what-are-public-private-
partnerships

associated with infrastructure projects
which are financed by the private sector
and are structured on Build, Own and
Operate (BOO), Build, Own and Transfer
(BOT), Build, Own, Operate and Transfer
(BOOT) and other variants? to be built,
owned and operated by the investor or
transferred or leased to the public sector
after a concession period.

PPPs enable private sector involvement in
the infrastructural development of a
country and are seen as a crucial
component for the advancement of
developing
infrastructural requirements grossly exceed

countries where the

the financial resources available for such
investment by the State. PPPs seek to utilise
resources and expertise of the private
sector in advancing public infrastructure
and is seen as a more viable alternative to
the financing of public infrastructure
through state reserves or debt, allowing
state funds to be allocated for less
commercially attractive public welfare
initiatives.

2) The Sri Lankan History of PPPs

Formal PPP projects were introduced to Sri
Lanka in the mid-1990s and the initial PPP
projects were implemented in the power
and ports sectors. The first PPP project to
be implemented in Sri Lanka was the Asia
Power - Sapugaskanda Power Station, Sri

2Government of Sri Lanka, Ministry of Finance. 1998.
Guidelines on Government Tender Procedure - Part Il on
Private Sector Infrastructure Projects (BOO/BOT/BOOT
Projects), s.225
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Lanka’s first private thermal

power

generation plant, which was structured on

a 20-year Power Purchase Agreement. The

PPPs in the power sector were followed by

projects in the ports sector, with the first of

its kind being the signing of a thirty (30) year

concession agreement in September 1999

for the development of Sri Lanka’s first

modern private container terminal; the

South Asia Gateway Terminal located on

the Queen Elizabeth Quay.

Since the initiation in the mid-1990s, many

projects have been implemented as PPPs in

The ultimate responsibility of
implementing and facilitating PPPs in
Sri Lanka has since its inception been
vested with the respective Line
Ministries and the procurement
guidelines? clearly complements this
position. Statutory establishments
created under relevant Line
Ministries such as the Sri Lanka Ports
Authority and the Ceylon Electricity
Board, act as the contracting agency
representing the Government of Sri

Lanka (“GoSL”) when entering into

Sri Lanka in diverse sectors. Some of the
more significant PPPs implemented in Sri
Lanka include the Colombo Port Power
Barge, the AES Kelanitissa Power Project,
the Colombo South Container Terminal and
most recently the Hambantota Port Project.
World Bank dataestimates that close to 80
projects have or are in the process of
reaching financial closure in Sri Lanka as at
2018, amounting to a total investment of
approximately United States Dollars Two
Thousand Seven Hundred and Twenty Two
Million (USD 2,722 million). Several large
scale PPPs have recently been granted
Cabinet approval including the construction
of new railways in Hambantota on a BOT
basis at an estimated project cost of United
States Dollars Eight Hundred Million
(USD800 million) and the Hambantota
Seawater Desalination Plant at an
estimated project cost of United States
(USD 25

Dollars Twenty-Five Million

the necessary PPP agreements.

The initial PPP
implemented under the purview of

project were
the Bureau of Infrastructure
Investment  (“BllI”) which was
established by the GoSL in 1996 as a
separate division within the Board of
Investment of Sri Lanka. The BII
functioned as a  promoting,
facilitating and co-ordinating agency
for PPPs and serviced the Line
Ministries/Line  Agencies in the
procurement process under the
overall supervision of the Ministry of
Finance. The Bll however, is currently

defunct.

In early 2017 a new Division under
the Ministry of
established for the purposes of

Finance was

assisting, advising and facilitating the

million).

3) The Sri Lankan framework for PPPs

(i) Institutional

3<https://pppknowledgelab.org/countries/sri-
lanka> accessed on 27 July 2018
4Government of Sri Lanka, Ministry of Finance. 1998.

activities of PPP projects to be
implemented in the country. The role
of the division included project
selection, implementation  and

transaction advisory.

Private Sector Infrastructure Projects (BOO/BOT/BOOT
Projects), sec 226

Guidelines on Government Tender Procedure - Part Il on
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Due to reasons such

not

possessing the adequate capacity
due to the limited autonomy and
authority a Division under a Ministry

is allowed to exercise, in July 2017

Cabinet approval was granted for the
establishment of the National Agency
for Public Private Partnerships (the
“NAPPP”), replacing the previous
Public Private Partnership Division of
the Ministry of Finance. The NAPPP is
to identify and structure suitable PPP
projects and is further mandated

inter- alia to prepare necessary

guidelines, invite and evaluate bids

and negotiate with and

select

investors in consultation with the

respective Line Ministries.

The

NAPPP has been positioned to act as
the central facilitation point for

stakeholder in structuring and the

implementation of PPPs.

(i)  Legal Framework — Centralised Laws

There exists no centralised

legal

regime governing PPP projects in Sri

Lanka at present. In contrast,

countries such as Bangladesh and the

Philippines have in place general PPP

focussed legislation such as the

Bangladesh

Public-Private

Partnership Act No. 18 of 2015 and
the Build—Operate—Transfer Law Act
No. 6957 of 1990 (as amended)
respectively>. PPPs implemented in

Sri Lanka are principally governed by

the respective sector
regulations in operation.

SAsian Development Bank , Public- Private
Partnership Monitor

(2017)http://dx.doi.org/10.22617/TCS179134-2

specific
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However, the procurement process
being a key aspect of infrastructure
projects, has a specific regime of
guidelines independent to the
general guidelines applicable for the
procurement of goods and works by
the GoSL. Procurement pertaining to
PPPs is governed by the Guidelines
on Government Tender Procedure -
Part Il of 1998 (the “1998
Guidelines”). The 1998 Guidelines
titled “Private
Projects” sets out the process to be
followed in processing
BOO/BOT/BOOT and similar
proposals. The manner in which

Infrastructure

unsolicited proposals pertaining to
infrastructure projects are to be dealt
with is provided for in Section 237 of
the 1998 Guidelines. Section 237 of
the 1998
subsequently complemented by
Supplement 23 of 2011 titled
“Guidelines to be used by line

Guidelines were

Ministries or Government Agencies
when dealing with unsolicited/
stand-alone development proposals”
which was later repealed by
Supplement 30 “Introduction of
“Swiss Challenge” Procedure” issued
in December 2016.
While the aforementioned
framework governs the general PPP
process and in particular; the aspect
of procurement, it is noteworthy that
even in the absence of enabling
legislation, Sri Lankan sector specific
regulations have provided adequate
institutional and legal capacity for
the GoSL to embark on infrastructure



(iii)

projects with private proponents
requiring
revision to legislation even during the

without substantial
initiation of the early PPP projects in
the 1990s.

Legal Framework — Sector Laws

In order to consider the manner in
which sector regulations facilitate
the structuring and the
implementation of PPP projects, the
ports and energy sectors shall be
considered, given the significance
the aforesaid sectors have held in the
Sri Lankan PPP landscape.

Ports being a sector which holds
significant national importance, the
Sri Lanka Ports Authority Act No. 51
of 1979 (as amended) vests extensive
powers® on the Sri Lanka Ports
Authority (“SLPA”) for the
development, operation and
maintenance of ports and port
services. This includes the power to
enter into, and perform, directly or
through any officer or agent
authorized on that behalf by the
Authority, contracts as may be
necessary for the performance of the
functions and the exercise of the
powers of the SLPA’. The Sri Lanka
Ports Authority Act No.51 of 1979 (as
amended) further vests with the
SLPA wide powers pertaining to port
property. It is this framework which
has allowed the SLPA to enter into
PPPs with private parties which have
contractual

included varied

arrangements such as Shareholders’

Agreements, Concession

Agreements and land leases.

Similarly, the Ceylon Electricity Board
(CEB) which was established under
the Ceylon Electricity Board Act No.
17 of 1969 inter-alia for the
development and co-ordination of
supply  and
distribution of electrical energy in Sri

the  generation,

Lanka, acts as the contracting agency
in most power sector PPP projects.
The powers of the CEB include the
power to purchase electrical energy
in bulk and the power to enter into
and perform, either directly or
through duly authorized agents, all
contracts as may be necessary for the
performance of the duties and the
exercise of the powers of the CEBE.

The Sri Lanka Electricity Act No. 20 of
2009 (as amended) (“Sri Lanka
Electricity Act”) appointed the Public
Utilities Commission of Sri Lanka
(PUCSL), the economic, safety and
technical regulator of the electricity
industry. The PUSL also regulates the
generation, transmission,
distribution, supply and use of
electricity and manages the issuance
of licenses to carry out the said
activities. When considering the
limitations on  private sector
involvement in the power sector,
certain provisions of the Sri Lanka
Electricity Act are noteworthy. The
Sri Lanka Electricity Act imposes
mandatory Government
shareholding  requirements  for

companies applying for generation®

55ri Lanka Ports Authority Act No. 51 of 1979 (as 8 Ceylon Electricity Board Act No. 17 of 1969 (as
amended), s.7 amended), s. 12
7'Sri Lanka Ports Authority Act No. 51 of 1979 (as % Sri Lanka Electricity Act No. 20 of 2009 (as amended),

amended), s.7(1)(m) s.9(1)
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and distribution®® licenses. It further
provides that no person other than
the CEB would be eligible to apply for
a transmission licence'’. These
restrictions are seen as some of the
more significant limitations in place
when  considering  the legal
framework affecting public sector
services.

When considering Sri  Lankan
regulations affecting sectors such as
energy, water, housing, healthcare,
education, port, transport and
railways, what may be inferred is
that, though certain areas are highly
regulated and require considerable
procedural compliance, the laws in
place provide adequate capacity for
the structuring and implementation
of private sector infrastructure
projects, even where such
structuring takes complex forms.

4) Adequacy of the Sri Lankan framework

PPPs in Sri Lanka which have brought
commendable progress and development
to the country have also been undeniably
marred with controversy. Public criticism of
PPPs has most often been rooted in the
misgivings of the public on these large scale
projects with significant fiscal ramifications,
which often involve long term
commitments by GoSL to private
proponents, involving not only public
infrastructure and utilities but also matters
such as ownership and the use of State
land. Despite regulations being in place

10 Sri Lanka Electricity Act No. 20 of 2009 (as amended),

s.9(3)

11 Sri Lanka Electricity Act No. 20 of 2009 (as amended),

s.9(2)
12Government of Sri Lanka, Ministry of Finance. 2016.
Supplement 30 To the Guidelines on Government

Tender Procedure - Part Il (Private Sector Infrastructure

especially for the procurement of such
infrastructure projects, the public is often
found questioning the procedural propriety
and the transparency of such process.

An area of PPPs which generally attracts
high levels of criticism is unsolicited
proposals, which are;

“proposals presented by private proponents
on their own initiative without tenders
being called by the Government”*?
Unsolicited proposals are generally tainted
by perceptions of corruption and as being
driven by the personal and political agendas
of the parties involved. Certain countries do
not provide for unsolicited proposals within
its PPP system, while most countries allow
unsolicited proposals under varying forms
of regulation®.

Sri Lanka has within the 1998
Guidelines provided for unsolicited
proposals, with subsequent
supplements in 2011 and 2016.

In accordance to the 2016 Supplement, Sri
Lanka is to follow the Swiss Challenge
method in evaluating unsolicited proposals,
which aims to draw a balance between
facilitating a competitive process in
introducing projects and protecting the
proprietary interests of the original project
proponent.

The absence of a dedicated PPP legal
regime and a strong institutional
framework along with the lack of enabling

Projects). Reference 237 — Dealing with Unsolicited

Project Proposals. Introduction of “Swiss Challenge”

Procedure.

13 John T. Hodges & Georgina Dellacha, Working Paper
01 -2007, Unsolicited Infrastructure Proposals How
Some Countries Introduce Competition and
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legislation has been a lingering criticism!*
amongst  stakeholders  and critics
throughout the past two decades. It is also
complemented by criticism on enforcement
of the regulations in place. Despite the
continuous criticism, recent judicial
decisions have  demonstrated the
importance given to government tender
guidelines and procedure. In the recent
landmark case of Noble Resources

International Pte Limited vs Minister of

Power and Renewable Energy and others,
SC FR No. 34/2015 (24.06.2016), the
Supreme Court inter-alia held

“that no one, neither the State nor the
SCAPC shall act contrary to the Bid
Documents and the Government
Procurement Guidelines. It is of utmost
importance that all the necessary
safeguards laid down therein should be
complied with fully and strictly and any
departure from them make the
evaluation process void. Procedural
safeguards which are so often imposed
for the benefit of persons affected by
the exercise of administrative powers
are normally regarded as mandatory so
that it is fatal to disregard them.”

Grievances of the investors and funding
agencies further include the lack of a
prioritisation mechanism for potential
projects and the inconveniences relating to
the overlap of the authority of state
agencies and the fragmented decision
making by such agencies. The newly
established NAPPP is intended to address
some of these concerns, as it is mandated
to act as a centralised agency in the
planning and implementation of PPPs in Sri
Lanka, with project prioritisation being one
of its specific functions.

Conclusion

The legal regime governing PPPs in Sri Lanka
continues to raise concerns amongst
stakeholders though it must be noted that
the existing framework has over the past
decades enabled major infrastructure
projects to be implemented as PPPs. While
more robust action is desired by both the
public and potential investors in
implementing transparent and viable PPPs,
the establishment of the NAPPP as the
centralised institution with purview on
PPPs, appears to be a progressive step
towards addressing stakeholder concerns.
The NAPPP is currently in the process of
formulating a new set of procurement
guidelines for PPPs, which aims to provide
more clarity and certainty to the
procurement process applicable to PPPs.
Further a national policy on PPPs is
expected to be introduced, which seeks to
standardise the evaluation and the handling
of proposals in order to maintain
consistency within the PPP framework.
These measures are expected to address
some of the broader institutional and
procedural issues pertaining to the overall
framework of the implementation of PPPs
in Sri Lanka.

It is also noted that certain criticisms of the
PPP system and enforcement are not
merely due to the absence of an adequate
legal framework but due to practical and
political impediments, which even more
sophisticated jurisdictions are currently
struggling to address.

14Weththasinghe, Kumudu&Gajendran, Thayaparan&

Implementation of Public Private Partnerships (PPP) in

Brewer, Graham. 2016. Barriers in Proper Sri Lanka.

Page 6 of 6



